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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  18, 905,  and  990 

[Docket  No.  R-88-1298;  FR-2134] 

Litigation  Reporting  and  Related 
Requirements  for  Certain  Recipients 
of  HUD  Assistance 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
specify  litigation  reporting  and  related 
requirements  for  certain  recipients  of 
HIJD  assistance.  It  sets  forth  the 
circumstances  in  which  these  recipients 
would  have  have  to  report  their 
litigation  activity  to  HUD.  and  prohibits 
recipients  from  using  HUD  assistance 
and  related  funds  to  pay  the  costs  of 
litigation  against  the  United  States.  The 
rule  would  also  specify  the  conditions 
under  which  Public  Housing  Agencies 
and  Indian  Housing  Authorities  must 
obtain  advance  HUD  approval  to 
initiate  or  defend  a  claim  in  litigation 
and  to  dispose  of  certain  liability  claims 
that  do  not  involve  litigation.  The  rule 
would  give  HUD  assistance  recipients 
as  much  autonomy  as  possible  in 
planning  and  executing  their  litigation 
activities,  consistent  with  HUD’s 
responsibility  to  ensure  the  integrity  and 
safety  of  the  Federal  financial  interest 
involved. 

DATE:  Comment  due  date:  December  27, 
1988. 

ADDRESS:  Interested  persons  may 
submit  comments  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washii^on,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  inspection  by  interested 
persons  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  the  Section  202  program  of  Housing 
for  the  Elderly  or  Handicapped,  and  the 
Section  8  Housing  Certificate,  Housing 
Voucher,  and  Moderate  Rehabilitation 
programs:  Lawrence  Goldberger, 
Director,  Office  of  Elderly  and  Assisted 
Housing,  room  6130,  (202)  755-5720;  for 
other  programs  administered  by  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner:  James  J.  Tahash, 
Director,  Planning  and  I^ocedures 
Division,  Room  6182,  (202)  426-3944;  for 
programs  administered  by  the  Assistant 


Secretary  for  Public  and  Indian  Housing: 
Thomas  Sherman,  Director,  Office  of 
Public  Housing,  Room  4204  (202)  755- 
5380;  for  the  Research  and  Development 
program:  Paul  Gatons,  Director,  Housing 
and  Community  Studies,  Room  8232, 

(202)  755-6900.  The  mailing  address  for 
each  of  the  above  individuals  is: 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  The  telephone 
numbers  listed  are  not  toll-free. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  §§18.10,  905.510, 18.20, 
905.520, 18.25,  and  905.525  of  this  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  imder  the  Paperwork  Reduction 
Act  of  1980.  No  person  may  be  subjected 
to  a  penalty  for  failure  to  comply  with 
these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  OMB  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  are  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading. 

Findings  and  Certifications 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden 
(including  the  identifying  docket  number 
and  title),  to  the  Department  of  Housing 
and  Urban  Development,  Rules  Docket 
Clerk,  451  Seventh  Street,  SW.,  Room 
10276,  Washington,  DC  20410;  and  to  the 
Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  HUD. 

Overview  of  Rule 

This  proposed  rule  would  specify 
litigation  reporting  and  related 
requirements  for  a  number  of  recipients 
of  HUD  assistance.  The  rule  consists  of 
four  discrete  elements: 

a.  Litigation  reporting.  Recipients  of 
HUD  assistance  would  have  to  report  to 
HUD  on  actual  or  threatened  litigation 
involving  an  assisted  activity  in  two 
circumstances:  where  HUD  requests  a 
report  and,  whether  or  not  HUD  has 
made  a  request,  where  it  appears  likely 
that  the  litigation  (or  threatened 
litigation,  if  commenced)  will 


necessitate  the  use  of  additional  HUD 
assistance  or  program  income  in 
connection  with  the  litigation  or  the 
activity  involved.  Reporting  would  be 
required  while  the  grant,  cooperative,  or 
other  agreement  with  respect  to  the 
assistance  involved  remains  in  effect. 

(24  CFR  18.10  and  905.510) 

b.  Litigation  against  the  United  States. 
State  and  local  governments,  and  Indian 
tribal,  recipients  of  HUD  assistance 
would  be  subject  to  the  cost  principle  in 
OMB-Circular  A-87  Rev.,  Cost 
Principles  for  State  and  local 
Governments,  prohibiting  the  use  of 
Federal  funds  to  pay  legal  expenses  for 
the  litigation  of  claims  against  the 
United  States.  Other  recipients  of  HUD 
assistance  would  be  prohibited  fi'om 
using  HUD  assistance  or  program 
income  to  pay  the  litigation  costs 
involved  in  pursuing  a  claim  against  the 
United  States  or  defending  a  claim 
pursued  by  the  United  States.  (24  CFR 
18.15  and  905.515) 

c.  Approval  of  PH  A  and  IHA 
affirmative  and  defensive  litigation. 
F^blic  Housing  Agencies  (PHAs)  and 
Indian  Housing  Authorities  (IHAs) 
would  have  to  obtain  advance  HUD 
approval  to  initiate  or  defend  a  claim  in 
litigation  involving  an  assisted  activity, 
if  it  appeared  likely  that  the  litigation 
would  necessitate  the  use  of  additional 
HUD  assistance  or  program  income  in 
connection  with  the  litigation  itself,  or 
the  activity  involved  in  the  litigation. 

For  purposes  of  the  rule,  "litigation” 
would  include  settlements  and  appeals. 
If  this  HUD  approval  is  required, 
approval  would  also  have  to  be 
obtained  for  any  contract  for  litigation 
services  with  respect  to  the  litigation,  if 
the  PHA  or  IHA  selects  the  legal  coimsel 
to  be  retained.  (24  CFR  18.20  and 
905.520) 

d.  Approval  of  the  disposition  of 
liability  claims  not  involving  litigation. 
PHAs  and  IHAs  would  have  to  obtain 
advance  HUD  approval  of  the  proposed 
disposition  of  liability  claims  that  do  not 
involve  litigation  when  the  claim  is  filed, 
if  the  PHA  or  IHA  does  not  have 
liability  insurance;  or  when  a  claim, 
considered  alone  or  together  with  all 
other  outstanding  claims  against  the 
PHA  or  IHA,  exceeds  its  liability 
insurance  coverage  or  the  amount 
available  to  pay  claims  from  any  self- 
insurance  reserve  fund  that  it  maintains. 
(24  CFR  18.25  and  905.525) 

The  rule  is  designed  to  accord  HUD 
assistance  recipients  as  much  fi'eedom 
as  possible  to  plan  and  carry  out  their 
litigation  and  related  activities.  HUD 
regulation  would  be  limited  to  situations 
in  which  HUD  has  a  clear  financial 
interest  in  the  litigation.  Where  HUD 
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proposes  to  regulate,  it  would  impose 
obligations  on  assistance  recipients  only 
to  the  extent  necessary  to  accomplish 
the  Federal  purpose  involved.  A 
provision-by-provision  analysis  of  the 
rule’s  significant  provisions  follow. 

Definitums 

1.  Types  of  assistance  subject  to  the 
rule.  The  rule  would  cover  two  types  of 
assistance:  “HUD  assistance”  and 
“program  income.”  “HUD  assistance” 
would  be  defined  to  mean: 

(a)  Assistance  for  the  development, 
operation,  or  modernization  of  public 
and  Indian  housing  imder  title  I  or  n  of 
the  United  States  Housing  Act  of  1937, 
as  appropriate. 

(b)  Aimual  contributions  for 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937. 

(c)  Loans  for  housing  for  the  elderly  or 
han^capped  under  section  202  of  the 
Housing  Act  of  1959. 

(d)  Rent  supplements  under  section 
101  of  the  Housing  and  Urban 
Development  Act  of  1965. 

(e)  Assistance  imder  the  Flexible 
Subsidy  program  under  section  201  of 
the  Housing  and  Ckimmunity 
Development  Amendments  of  1978. 

(f)  Assistance  for  research  and 
development  under  section  501  of  the 
Housing  and  Urban  Development  Act  of 
1970. 

Coverage  of  the  Section  8  and  public 
and  Indian  housing  programs  woud  be 
particularly  important,  because  they 
represent  the  Department’s  principal 
ones,  both  in  terms  of  frequency  of 
litigation  affecting  them,  and  the 
potential  for  increased  financial 
exposure  to  the  Department  as  a  result 
of  the  outcome  of  the  litigation.  Based 
on  our  experience  with  this  rule,  the 
Department  may  propose  to  add  other 
programs  by  subsequent  rule  making. 

T^e  rule  would  define  “program 
income”  to  mean  income: 

(1)  That  a  recipient  of  HUD  assistance 
receives  fi'om  any  source;  and 

(2)  That  must  be  used  for  specific 
purposes  relating  to  the  assistance. 

Samples  of  items  that  would  not  be 
considered  “program  income”  include 
(but  are  not  limited  to): 

(1)  For  the  Public  Housing  program, 
donations,  bond  proceeds.  State  and 
local  government  payments,  and  income 
from  non-HUD  programs. 

(2)  Housing  Assistance  Payments 
made  to  housing  owners  under  the 
Section  8  program. 

(3)  Syndication  proceeds  in 
connection  witii  the  Section  8  program. 

The  Department  believes  that  the 
“program  income”  concept  provides  a 
more  appropriate  standard  for 
delineating  recipient  litigation 


responsibilities  than  simple  receipt  of 
HUD  assistance.  The  “program  income” 
test  acknowledges  the  fact  that  direct 
HUD  assistance  can  generate  income 
that  must  be  used  for  specific  purposes 
relating  to  the  assistance,  and  is, 
therefore,  a  form  of  “Federal  assistance” 
in  which  HUD  has  a  clear  financial 
interest. 

The  definition  of  “program  income”  in 
24  CFR  85.25  (the  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements,  published  on 
March  11, 1988,  at  53  FR  8034]  would  not 
apply  to  this  rule.  The  majority  of  the 
programs  that  would  be  subject  to  this 
rule  (including  the  Section  8  program] 
are  not  covered  by  Part  85.  llius,  the 
Department  believes  that  it  is 
appropriate  to  adopt  a  definition  of 
“program  income”  that  is  sensitive  to 
the  particular  requirements  of  this  rule. 

The  Department  specifically  requests 
comment  on  the  propriety  of  treating  the 
items  listed  above  as  either  included  in 
the  definition  of  “program  income”  or 
excluded  from  it.  “ 

The  term  “litigation”  would 
specifically  exclude  criminal 
proceedings.  The  Department  wishes  to 
note  that  it  has  been  encouraging  PHAs 
to  seek  local  prosecution  of  tenants  who 
commit  fraud  in  HUD-assisted  programs 
administered  by  PHAs.  This  type  of 
activity  cleariy  falls  within  the  exclusion 
from  the  rule’s  coverage. 

2.  Types  of  recipients  of  HUD 
assistance  subject  to  the  rule.  The 
following  persons  or  entities  would  be 
subject  to  the  rule’s  requirements: 

(a]  Public  Housing  Agencies  (PHAs] 
and  Indian  Housing  Authorities  (IHAs] 
in  the  Public  and  Indian  Housing 
programs. 

(b]  Project  owners  and  (as  appropriate 
PHAs,  and  PHA  contract  administrators, 
in  the  project-based  Section  8  programs. 

(c]  PHAs  in  the  Housing  Certificate 
and  Voucher  programs,  and  the 
Moderate  Rehabilitation  program. 

(d]  Owners  of  proejets  in  the  Section 
202,  the  Rent  Supplement,  or  the  Flexible 
Subsidy  program. 

(e]  Persons  or  entities  receiving 
assistance  under  the  Research  and 
Development  program. 

3.  Time  period  during  which  litigation 
reporting  responsibilities  would  apply. 
The  rule  would  specify  the  time  period 
during  which  its  litigation  reporting 
responsibilities  would  apply  by  use  of 
the  term  “period  of  HUD  assistance”. 
The  term  would  be  defined  to  mean  the 
time  period  during  which  the  relevant 
HUD  assistance  agreement  [e.g.,  the 
annual  contributions  contract  for  the 
public  and  Indian  housing  and  Section  8 
programs]  remains  in  effect. 


The  time  period  delineated  by  this 
definition  would  be  inclusive.  Both 
before  and  after  the  effectivess  of  the 
agreement,  the  recipient  would  have  no 
reporting  responsibility,  even  if  the 
litigation  itself  continues  after  the 
expiration  of  the  agreement  Diuing  the 
period,  however,  reporting  would  be 
required,  irrespective  of  when  the 
litigation  or  threatened  litigation  arose. 

4.  Administrative  proceedings.  The 
proposed  rule  would  define  the  term 
“litigation”  to  include  “administrative 
proceedings  (including  binding 
arbitration]”.  The  Department  solicits 
comment  on  whether  some  forms  of 
administrative  proceedings  should  be 
excluded  firom  the  rule’s  coverage. 
Among  others,  the  Department 
specifically  seeks  comment  on  whether 
personnel  matters,  bid  protests,  and 
labor-management  disputes  should  be 
subject  to  the  final  rule. 

Parts  Amended 

The  proi>08ed  rule  would  make  two 
amendments  to  title  24  of  the  Code  of 
Federal  Regulations  to  set  forth  the 
litigation  reporting  and  related 
responsibilities  of  assistance  recipients. 
It  would  amend  existing  24  CFR  I^rt  905 
(Indian  Housing]  to  apply  these 
requirements  to  Indian  housing  under 
title  n  of  the  United  States  Housing  Act 
of  1937.  A  new  24  CFR  Part  18  woidd 
contain  the  rule’s  requirements  for  the 
other  covered  programs. 

This  separation  is  necessitated  by  the 
independent  charter  for  Indian  housing 
established  by  the  Indian  Housing  Act 
of  1988  (Pub.  L 100-358,  approved  June 
29, 1988)  and  the  proposed  rule  that 
HUD  published  on  June  29, 1988  (53  FR 
24554)  to  consolidate  all  regulations 
from  24  CFR  Chapter  IX  in  a  revamped 
Part  905.  When  this  rule  is  made  final,  it 
will  be  inserted  at  the  appropriate  place 
in  the  reconstituted  Part  905. 

Note:  For  purposes  of  this  preamble,  all 
references  to  Part  18  apply  to  Part  905,  with 
specific  designations  such  as  $  18.5 
translating  to  §  905.505,  S  18.10  to  §  905.510, 

S  18.15  to  §  905.515,  etc. 

Litigation  Reporting  Requirements 

Proposed  S  18.10  specifies  two 
circumstances  in  which  recipients  of 
HUD  assistance  must  report  to  HUD  on 
their  litigation  activity.  Paragraph  (a) 
would  require  reporting  only  where 
HUD  requests  ih  paragraph  (b)  would 
require  reporting  in  all  cases  that  meet 
its  criteria.  Under  paragraph  (a),  HUD 
assistance  recipients  would  have  to 
report  during  the  period  of  HUD 
assistance  on  any  actual  or  threatened 
litigation  involving  them,  if  the  matter 
involves  a  program,  project,  or  activity 
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assisted  with  HUD  assistance  or 
program  income. 

Proposed  §  18.10(b)  would  require 
reporting  where  the  litigation  or 
threatened  litigation  meets  paragraph 
(a]’s  criteria  and  it  appears  likely  that 
the  litigation  or  threatened  litigation  (if 
commenced)  will  necessitate  ^e  use  of 
additional  HUD  assistance  or  program 
income,  either  in  connection  with  the 
litigation  [e.g.,  for  satisfying  a  judgment 
or  paying  a  settlement  or  the  costs  of 
litigation)  or  in  connection  with  the 
program,  project,  or  activity  involved. 
Reporting  would  be  required  at  the 
earliest  point  that  this  standard  is  met 
while  the  litigation  is  pending  or 
threatened. 

If  an  assistance  recipient  is  required 
to  report  to  HUD  under  either  of  these 
provisions,  $  18.10(c)  would  permit  HUD 
to  request  such  additional  reports  during 
the  period  of  HUD  assistance  as  the 
Department  deems  appropriate.  Under 
§  18.10(d),  HUD  would  determine  the 
form,  content,  frequency,  and  timing  of 
reports  under  proposed  §  18.10. 

Proposed  §  18.10  reflects  the 
Department’s  overall  concern  (described 
above)  that  litigation  responsibilities  be 
imposed  only  where  they  are  strictly 
necessary  to  furthering  a  direct  Federal 
frnancial  interest,  and  only  to  the 
minimum  degree  necessary  to 
accomplish  that  end.  Proposed  S  18.10(a) 
would  require  reporting  only  where 
HUD  requests  it  and  the  litigation 
involves  a  program  using  HUD 
assistance  or  program  income.  Use  of 
the  HUD  assistance/program  income 
test  would  ensure  that  HUD  has  a 
discernible  frnancial  interest  in  the 
conduct  and  outcome  of  the  litigation. 
Reporting  upon  request  would  permit 
HUD  to  choose  only  those  cases  that 
present  signifrcant  issues  fr'om  the 
Department’s  standpoint. 

For  the  vast  majority  of  cases,  the 
Department  does  not  expect  to  request 
assistance  recipients  to  make  reports. 
Assistance  recipients  would  be  wholly 
free  to  handle  their  own  litigation  as 
they  deem  best.  Where  a  request  is 
made,  the  only  burden  on  recipients 
would  be  to  report  to  HUD.  The 
Department  intends  to  limit  reporting 
requests  to  the  minimum  content  and 
time  necessary  to  discharge  its  overall 
responsibility  of  safeguarding  the 
Federal  frnancial  interest  in  the  matter. 
Indeed,  the  Department  believes  that 
much  of  the  necessary  reporting  may  be 
done  through  the  submission  of  existing 
documents  and  other  written  material. 

Proposed  §  18.10(b)  differs  from 
§  18.10(a)  in  that  reporting  would  be 
mandatory  whenever  it  appears  likely 
that  additional  Federal  assistance  or 
program  income  will  be  needed  for  the 


assisted  activity  involved  or  to  satisfy  a 
judgment,  pay  a  settlement  or  litigation 
costs,  or  otherwise  in  connection  with 
the  litigation.  The  Department  believes 
that  mandatory  reporting  is  justifred 
because  of  the  immediacy  of  the  Federal 
frnancial  exposure:  'The  likelihood  for 
the  need  for  more  funding.  As  with 
proposed  S  18.10(a),  the  only  burden  on 
assistance  recipients  would  involve 
reporting,  and  HUD  intends  to  limit  the 
content  and  time  of  the  reporting  to  the 
minimum,  consistent  with  protection  of 
the  Federal  interest. 

The  applicability  of  §§  18.10(b)  and 
18.20(a)  (approval  of  affirmative  and 
defensive  litigation)  would  depend  on 
the  need  for  "additional”  HUD 
assistance  or  program  income.  The 
Department  is  considering  defrning  this 
concept  in  the  frnal  rule,  and  seeks 
comment  on  how  best  to  accomplish 
this. 

One  issue  that  the  Department 
considered  in  developing  the  proposed 
rule  was  whether  to  impose  reporting 
requirements  where  assistance 
recipients’  litigation  involved  the 
construction  or  application  of  Federal  or 
State  constitutions,  statutes,  or 
regiilations;  or  a  HUD  assistance  grant 
or  cooperative  agreement.  The  concern 
was  that  these  types  of  litigation  could 
affect  HUD’s  policies,  even  in  the 
absence  of  a  direct  frnancial  interest, 
and  should  be  brought  to  HUD’s 
attention  through  recipient  reporting. 

The  Department  believes,  however,  that 
it  would  generally  learn  about  important 
cases  affecting  HUD  policy  anyway,  and 
that  the  burden  of  universal  reporting  on 
this  category  of  litigation  is  not 
necessary  to  further  HUD’s  interests. 

’The  proposed  rule  does  not  contain  this 
provision. 

Litigation  Against  the  United  States 

Proposed  S  18.15  prohibits  HUD 
assistance  recipients  fr'om  using  HUD 
assistance  and  related  amounts  to  pay 
the  recipient’s  costs  of  pursuing  a  claim 
against  the  United  States  or  defending  a 
claim  pursued  by  the  United  States.  It 
should  be  noted  that  this  prohibition 
would  apply  not  only  where  the  original 
litigation  is  instituted  by  the  Federal 
government  or  the  recipient,  but  also  to 
situations  during  litigation  in  which  the 
recipient  is  pursuing  or  defending  a 
claim  against  the  United  States. 

For  State  and  local  government,  and 
Indian  tribal,  recipients  of  HUD 
assistance,  the  rule  would  incorporate 
the  disallowance  of  legal  fees  feature 
that  has  been  adopted  on  a  government- 
wide  basis  in  24  CFR  85.22.  That 
“common"  rule  cross-references  the  cost 
principles  specified  in  OMB  Circular  A- 
87.  Section  B.16.  of  Attachment  B  of  the 


Circular  provides,  “Legal  expenses  for 
the  prosecution  of  claims  against  the 
Federal  government  are  imallowable." 
’The  Department  understands  that  a 
“common”  rule  designed  to  codify 
Circular  A-87  is  under  development 
within  the  Administration.  When  the 
“common”  rule  is  issued,  today’s  rule 
would  be  amended  accordingly. 

Circular  A-87  applies  to  Federal 
grants  and  cooperative  agreements  and 
subawards  to  State  and  local 
governments,  and  federally  recognized 
Indian  tribes.  Thus,  for  purposes  of  this 
proposed  rule,  24  CFR  85.22  covers  the 
public  housing  program  under  title  I  of 
the  United  States  Housing  Act  of  1937, 
the  Indian  housing  program  under  title  II 
of  the  1937  Act  for  federally  recognized 
Indian  tribes,  and  the  Section  8 
programs  that  are  administered  by 
PHAs  (Housing  Certificates,  Housing 
Vouchers,  Moderate  Rehabilitation,  and 
other  Section  8  programs  in  which  a 
PHA  is  the  project  owner  or  contract 
administrator).  It  does  not,  however, 
cover  the  other  programs  that  would  be 
subject  to  this  rule. 

The  Department  believes  that  it  is 
appropriate  to  extend  the  disallowance 
of  legal  fees  provision  to  the  other 
recipients  of  HUD  assistance  covered  by 
the  proposed  rule.  Initially,  such  an 
extension  would  not  introduce  an 
imknown  cost  principle  to  Federal 
benefrt  law.  As  noted  above,  the 
“common  rule”  applies  on  a 
government-wide  basis — to  over  20 
Federal  agencies  and  a  large  number  of 
programs.  In  the  case  of  this  proposed 
rule,  applying  the  disallowance  of  legal 
fees  doctrine  to  the  public  and  Indian 
housing  and  PHA-administered  Section 
8  activities  accounts  for  a  clear  majority 
of  the  funds  to  which  this  rule  would 
apply.  Extension  to  non-federally 
recognized  tribes.  Section  8  non-PHA 
owners,  and  several  smaller  programs 
would  not  constitute  a  signifrcant  shift 
in  policy. 

In  addition,  the  Department  believes 
that  there  is  compelling  justification  for 
ensuring  that  the  disallowance  of  legal 
fees  principle  applies  to  all  HUD 
assistance  recipients  that  would  be 
covered  by  the  rule.  We  believe  that 
there  are  two  justifications  for  this 
position. 

First,  since  HUD  assistance  originates 
in  the  Federal  Treasury,  and  program 
income  indirectly  emanates  from  the 
Treasury,  permitting  these  funds  to  be 
used  in  litigation  against  the  United 
States  is  tantamount  to  making  United 
States  taxpayers  foot  the  bill  for 
litigation  against  themselves.  The 
Department  believes  that  this  is  not  only 
wasteful  of  scarce  Federal  resources, 
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but  also  imacceptable  from  the 
standpoint  of  sound  public  policy. 

Second,  we  believe  that  HUD 
assistance  and  program  income  should 
be  preserved  for  the  benefit  of  program 
beneficiaries.  Unsuccessful  litigation 
against  the  United  States  can  entail  the 
outlay  of  significant  sums  that  will 
either  be  lost  to  their  intended 
beneficiaries  or  made  up  from  additional 
HUD  funds.  These  results  impair  the 
Department’s  ability  to  protect  its 
financial  interests  and  to  accomplish  its 
statutory  responsibility  to  ensure  that  its 
programs  are  administered  to  provide 
the  greatest  benefit  with  the  funds 
available. 

The  Department  recognizes  that  the 
rule  would  not  prohibit  recipients  of 
HUD  assistance  fi'om  using  HUD 
assistance  or  program  income  for 
litigation  against  non-Federal  parties, 
and  that  such  litigation,  if  unsuccessful, 
could  have  the  same  deleterious  effects 
as  litigation  against  the  United  States. 
The  Department  believes,  however,  that 
recipient  litigation  against  non-Federal 
parties  (such  as  actions  against  vendors 
of  goods  and  services]  is  far  more 
frequent  and  far  more  directly  related  to 
the  recipient’s  ability  to  carry  out  its 
statutory  responsibilities  to  its  program 
beneficiaries  than  litigation  against  the 
United  States.  We  believe  that  this, 
along  with  the  fact  that  it  is 
inappropriate  for  Federal  taxpayers  to 
pay  the  costs  of  litigation  against 
themselves,  amply  justify  extending  the 
disallowance  of  legal  fees  precept  to  all 
HUD  assistance  recipients  that  would 
fall  within  the  ambit  of  this  rule. 

If  assistance  recipients  that  are  not 
subject  to  §  85.22  wish  to  litigate  against 
the  Department,  we  believe  that  they 
should  do  so  with  funds  that  are  not 
derived  from  HUD.  The  Department 
notes  in  this  regard  that  one  source  of 
funds  for  some  recipients’  litigation 
costs  is  die  Equal  Access  to  Justice  Act 
(EAJA),  28  U.S.C.  2412(d).  Under  that 
Act,  a  recipient  with  no  more  than  500 
employees  and  not  more  than  $7  million 
in  assets  may  obtain  reimbursement 
from  the  government  for  its  costs  of 
litigation,  if  (1)  it  prevailed  in  the  case. 
(2)  the  Federal  government  action  or 
inaction  and  its  litigation  position  were 
not  substantially  justified,  and  (3)  there 
were  no  special  circumstances  that 
would  make  an  award  of  fees  against 
the  United  States  unjust. 

Section  18.15(c)  would  except  Housing 
Assistance  Payments  to  housing  owners 
under  the  Section  8  program  from 
§  18.15(a]’8  prohibition.  These  amounts 
are  “earned”  rental  payments,  and 
constitute  disposable  income  for  the 
owner,  not  HUD  assistance  or  program 


income  that  must  be  used  for  a  program 
purpose. 

PHA  and  IHA  Litigation 

Proposed  §  18.20(a)  would  require 
PHAs  and  IHAs  to  obtain  advance  HUD 
approval  during  the  period  of  HUD 
assistance  to  initiate  or  defend  a  claim 
in  litigation  that  involves  an  assisted 
activity,  at  the  earliest  stage  of  the 
proceeding  in  which  it  appears  likely 
that  the  litigation  will  necessitate  the 
use  of  additional  HUD  assistance  or 
program  income  in  connection  with  the 
litigation  itself,  or  the  activity  involved 
in  &e  litigation.  Under  proposed 
§  18.20(b],  HUD  would  give  its  approval, 
unless  HUD  determined  that  the  PHA/ 
IHA  position  would  not  be  cost- 
beneficial. 

Proposed  §  18.20(c)  would  require  that 
if  approval  of  affirmative  or  defensive 
litigation  is  required,  HUD  must  also 
approve  any  contract  for  litigation 
services  with  respect  to  the  litigation,  if 
the  PHA  or  IHA  selects  the  legal  counsel 
to  be  retained.  The  Department 
understands  that  some  PHA  insurance 
policies  provide  that  the  insurer  will 
select  the  attorney  to  handle  the 
insurance  claim,  and  such  arrangements 
would  not  be  subject  to  the  rule. 

Where  the  litigation  services  are 
covered  by  the  i^e,  approval  would  be 
granted  under  proposed  $  18.20(d), 
unless  HUD  determined  that  (1)  any 
attorney  involved  would  have  a  conflict 
of  interest,  or  would  otherwise  be 
subject  to  disqualification  under 
applicable  requirements  for  attorney 
professional  responsibility,  or  (2)  the 
proposed  fees  and  costs  are 
unreasonable,  based  on  the  “going  rate" 
in  the  area  for  attorneys  performing 
similar  work. 

Section  18.20(e)  would  permit  HUD  to 
withdraw  any  previously  provided 
approval  in  the  litigation,  or  for  a  legal 
services  contract,  at  any  point  in  the 
proceeding  that  HUD  determines  that 
the  respective  standards  for  approval 
are  no  longer  met. 

As  would  be  the  case  under  proposed 
§  18.10(b),  the  trigger  for  HUD 
involvement  under  proposed  §  18.20(a) 
would  be  the  likelihood  of  increased 
Federal  financial  exposure.  This  would 
give  the  Department  clear  financial  and 
programmatic  interest  in  the  conduct 
and  outcome  of  the  litigation,  and  would 
provide  the  rationale  for  HUD 
involvement  with  the  recipient. 

Unlike  the  recipient  reporting 
requirements  proposed  in  §  18.10,  this 
provision  would  be  limited  to  litigation 
involving  PHAs  and  IHAs,  and  would 
require  HUD  approval  of  both 
affirmative  and  defensive  litigation, 
including  settlements  and  appeals.  The 


Department  believes  that  it  is 
appropriate  to  limit  the  scope  of  this 
section  to  PHAs  and  IHAs.  These 
entities  are  far  more  likely  than  other 
HUD  assistance  recipients  to  be  party  to 
litigation  involving  significant  amounts 
that  HUD  may  be  asked  to  provide  if  the 
litigation  is  lost  or  the  matter  is  settled. 
This  potential  financial  exposure  also 
would  justify  HUD  approval  of,  rather 
than  simply  reporting  on,  the  PHA’s  or 
IHA’s  conduct  of  the  litigation.  All 
claims  in  litigation  would  be  subject  to 
approval,  irrespective  of  whether  the 
original  litigation  is  against  the  IHA  or 
PHA  or  its  position  arises  in  the  course 
of  the  litigation. 

As  noted  above,  approval  would  be 
given,  unless  HUD  determined  that  the 
position  of  the  PHA  or  IHA  is  not  cost- 
beneficial.  In  making  this  determination, 
the  Department  would  take  into  account 
factors  such  as  the  amount  in 
controversy:  the  likely  amount  of  an 
adverse  judgment,  including  the  likely 
amount  of  any  HUD  exposure;  the  likely 
litigation  costs;  the  likelihood  of  the 
PHA/IHA  position  prevailing,  both  in 
the  trial  court  and  on  appeal;  and  the 
possibility  of  reaching  a  settlement, 
including  the  likely  settlement  amount 
and  the  savings  in  litigation  expenses  if 
the  matter  is  settled. 

HUD  approval  of  litigation  services 
would  only  be  required  where  the 
PHA’s/IHA’s  proposed  defense  or 
settlement  of  a  claim  in  litigation  has  the 
requisite  potential  financial  effect.  In 
order  to  safeguard  this  Federal  interest, 
it  is  essential  that  the  attorney’s  fees 
and  costs  to  be  paid  by  the  PHA/IHA 
not  be  excessive  and  Aat  the  litigation 
not  be  marred  by  a  conflict  of  interest  or 
the  disqualification  of  counsel  for  the 
PHA  or  IHA.  It  should  be  noted  that 
HUD  approval  would  involve  inquiries 
only  into  these  factors:  the  PHA  or  IHA 
would  retain  responsibility  for  all  other 
aspects  of  its  dealings  with  legal 
counsel,  including  determinations  of 
counsel’s  competence  and  suitability  for 
the  task. 

MAs  ciurently  have  special  rules  for 
litigation  services  contracts  in  their 
regulations.  Section  905.310  requires 
IHAs  to  obtain  approval  of  litigation 
services  contracts  in  both  defensive  and 
affirmative  litigation.  As  noted  earlier, 
this  provision  is  the  subject  of  another 
pending  rulemaking  that  would 
consolidate  all  the  regulatory  provisions 
dealing  with  Indian  housing  in  24  CFR 
Part  905.  One  of  the  piu-poses  of  that 
rulemaking  is  to  evaluate  current 
requirements  for  prior  approval  of 
various  activities,  with  an  eye  toward 
decreasing  the  number  of  actions  that 
require  HUD  approval  and  permitting 
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well-managed  IHAs  to  dispense  with 
some  of  the  remaimng  aK>roval8.  The 
decision  about  what  HUD  approval 
should  be  required  for  IHAs’  litigation 
services  ccmtracts  will  be  made  in  the 
context  of  that  rulemaking,  wh»e  the 
experience  with  IHAs'  litigation 
activities  can  be  better  ju^ed. 

Approval  of  Disposition  of  Uabifity 
Claims 

Proposed  §  18.25(8)  requires  each 
PHA  and  IHA  to  obtain  ^vance  HUD 
approval  of  its  proposed  di^osition  of  a 
liability  claim  whe^ 

— ^The  claim  is  filed,  if  the  PHA  m  IHA 
does  not  have  liability  insmance 
coverage  or  is  self-insured;  or 
— ^A  claim,  by  itself  when  added  to  all 

other  outstanding  daims  against  the 
mA  (Hr  IHA.  exceecb  the  PHA's  or 
IHA’s  lial^ty  insurance  (xwerage  or 
the  amount  available  in  any  self- 
insurance  reserve  fund  that  it 
maintains.  Under  prc^xMed  §  18ut5(b), 
HUD  would  ap|Ht>ve  disposition  (^  the 
claim,  unless  t^  dispoaitiim  were  not 
cost-beneficial. 

This  im>vision  recognizes  that  liability 
insurance  claims  can  have  die  same 
serious,  adverse  effect  on  the  Federal 
financial  interest  as  htigatian.  The  basic 
design  of  this  sectkui  is  very  similar  to 
proposed  S  18.20:  The  trigger  for  HUD 
involvement  is  tibe  likelihood  of  direct 
Federal  exposure,  the  HUD  requirement 
is  one  of  approval,  and  the  provision  is 
limited  to  PHAs  and  IHAs.  As  with 
proposed  }  18.20^  these  elements  reflect 
the  potential  scx^  of  die  Federal 
liability  frcmi  insurance  (daims  filed 
against  PHAs  and  IHAs. 

HUD  approval  to  dispose  (rf  an 
insurance  (daim  would  be  given,  unless 
the  PHA’s  or  IHA’s  proposi^  disposition 
is  not  found  to  be  cost-benefi(naL  In 
makii^  this  detenninadon.  HUD  would 
consider  fa(d(»s  su(di  as  die  amount  of 
the  liability  claim,  the  likely  settlement 
the  extent  of  the  likely  HUD  financial 
exposure,  and  whether  it  is  preferable  to 
litigate  the  claim,  rather  than  to  pay  it 

San(di(ms 

If  a  HUD  assistance  recdpimit  fails  to 
comply  widi  any  of  the  requirements  of 
the  proposed  rule,  the  Department 
would  take  whatevw  action  may  be 
appropriate  under  the  as^tance 
instnimoit:  the  annual 

contributions  cimtract  or  the  regulatory 
agreement.  In  the  case  of  PHAs  and 
IHAs,  however,  the  pr(^;>osed  rule  would 
give  the  Department  an  additional 
enforcement  tool.  It  would  permit  the 
Department  to  offset  future  (grating 
subsidy  amounts  under  sectkm  9  (ff  the 
United  States  Housing  Act  of  1937  (24 


CFR  Part  990),  if  the  PHA  or  DiA  has 
violated  §  18.15  (or  §  905.515).  It  would 
also  permit  HUD  to  offset  future 
operating  subsidy  to  the  extent  HUD 
determines  diat  ^e  failure  of  the  mA  or 
IHA  to  ccanply  with  the  re()uirmnent8  of 
§  18.20  (»  S  18.25  (or  the  analogous 
provisions  of  Part  905,  in  the  (»se  of 
Indian  housing)  wcuked  to  increase  die 
demand  for  HUD  assistance.  (The 
Department  is  considering  adding 
specific  procedures  for  making  the 
determinatHHii  of  the  impact  (^  a 
particular  violation  of  S  18J20  or  S  18JS.) 
Generally,  die  amount  in  questicHi  would 
be  deducted  in  the  PHA’s  or  IHA’s  next 
fiscal  year,  but  the  Elepartment  would 
be  authorized  to  provide  a  longer 
payba(dc  period,  if  recoupment  of  the 
amount  in  the  next  fiscal  year  would 
impose  a  hardship  on  the  PHA  or  IHA. 
This  additi(ma)  enfcvcement  met^anism 
would  provide  both  effective  deterrence 
and  a  sure,  swift  way  of  repaying 
amounts  iminoperly  spent  by  mAs  and 
IHAs  under  die  rule. 

The  Department  is  (xmsidering 
including  in  the  final  rule  audxmty  fin' 
the  Department  to  refect  an  aji^Kcation 
for  ad(iitional  HUD  assistance  to  pay  a 
judgment  or  the  costs  of  litigation  (rf  any 
recipient  of  HUD  assistan(»  that  fails  to 
comply  with  the  requirements  of  §  18.10, 
18.15, 18.20,  or  1A25.  Public  comment  is 
requested  on  whether  this  audiority 
should  be  added  to  the  rule. 

Implementation 

The  changes  proposed  by  this  rule 
w(Mild  apply  to  litigaticm  (as  {Hovided  by 
§  §  18.10  through  18.20),  and  to  liability 
claims  not  involving  htigadon  (as 
provided  by  $  18.25),  that  €tre  pending 
on,  or  arise  on  or  after  [insert  effective 
date  of  rule). 

Finings  and  CertificatioDM 
Environment 

A  Finding  of  No  Significant  Inqiact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50  that 
implement  section  102(2)(C)  of  the 
National  Envinmment^  P(^y  Act  (d 
1969. 42  U.S.a  4332.  The  Finding  of  No 
Significant  Impact  is  availaUe  f(ur  puldic 
inspectifm  and  (x^ying  during  regular 
business  hours  in  the  Office  ^  tlm  Rules 
Do(d(et  Clerk,  R(XHn  10276, 451  Seventh 
Street  SW..  Wa^ingtcm.  DC  20410. 

Major  Rule 

This  rule  would  not  constitute  a 
“major  rule’’,  as  that  term  is  defined  in 
section  1(b)  ^  Executive  Order  12291 
issued  by  the  President  on  February  17, 
1981.  Analysis  (d  the  prc^iosed  rule 
indicates  that  it  would  not  (1)  have  an 


annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  (x>st  or  prices  for  (xinsunmrs, 
individual  industries.  Federal,  &ate,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  have  a 
sigi^cant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation.  (»  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  exp(»t 
markets.  - 

Regulatory  Flexibility  Act 

Under  the  ReguIat(Hy  Flexibility  Act 
(5  U.S.C.  601),  the  Undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  ecxmcunic  impact  on  a 
substantial  niunber  of  small  entities.  The 
rule  would  impose  Iitigati(« 
requirements  on  certain  rec^nents  of 
HUD  assistance.  All  covered  recupients 
would  be  subject  to  reporting  to  HUD  on 
their  litigation  activity.  PHAs  and  IHAs 
would  also  be  subject  to  obtaining  HUD 
approval  of  their  litigation,  and  tlmir 
proposed  disposition  of  liability  (daims. 

The  rule  would  apply  to  all  HUD 
recipients,  large  and  small;  the 
additional  rules  for  RHAs  and  IHAs 
would  apply  to  all  such  entities,  large 
and  small.  As  described  m(H«  fully  in 
earlier  parts  of  this  preamble,  any 
burden  on  entities  subject  to  the  rule  has 
been  kept  to  the  minimum  necessary  to 
safeguard  the  Federal  interest  involved, 
and  in  any  event,  would  not  have  a 
significant  economic  impact  on  any 
HUD  assistance  recipients,  imduding 
small  entities. 

Executive  Order  12612,  Federalism 

'The  General  Counsel,  as  the 
Designated  Officnal  under  section  6(a)  of 
Execuitive  Order  12612,  Federalism,  has 
determined  that  the  policies  (xmtained 
in  this  rule  would,  if  implemented,  have 
federalism  implications  and,  thus,  are 
subject  to  review  under  the  Order. 
Specifically,  the  rule’s  litigation 
reporting  and  related  requirements 
would  have  substantial,  direct  effects  on 
(1)  PHAs  administering  the  Sectkm  8 
and  public  housing  programs  and  (2)  the 
relation^p  between  t]^  Federal 
government  and  these  entities.  This  is  so 
because  the  rule  would  restrict  PHAs’ 
ability  to  structure  their  own  litigation 
and  related  activities,  by  requiring  them 
to  report  to  HUD  on  certain  types  of 
btigation  and  to  obtain  apivoval  of 
certain  afflrmative  and  defensive  cdaims 
in  litigation  and  certain  liability  claims 
that  do  not  involve  litigation;  and 
prohibiting  them  from  using  federally 
related  funds  to  sue,  or  defend  against 
suit  by,  the  United  States. 
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In  developing  the  litigation  reporting 
and  related  features  of  this  rule,  the 
Department  has  attempted  to  give  PHAs 
as  much  freedom  as  possible  to  plan  and 
execute  their  litigation  activities, 
consistent  with  the  Department’s 
responsibility  to  ensure  that  it  receives 
timely  information  on  litigation  and 
related  matters  that  may  result  in  the 
need  for  additional  Federal  assistance. 
Thus,  HUD  regulation  is  limited  to 
situations  in  which  the  Department  has 
a  clear  and  direct  financial  stake  in  the 
outcome  of  the  litigation.  When  HUD 
does  regulate,  the  conduct  of  PHA 
litigation  and  related  functions  is 
affected  only  to  the  extent  necessary  to 
accomplish  the  Federal  purpose 
involved. 

The  prohibition  on  litigation  against 
the  United  States  tracks  existing 
regulatory  authority,  and  is  not  a  new 
policy  subject  to  review  under  the 
Order. 


The  Department  believes  that 
although  the  proposed  rule  has 
significant  effects  on  PHAs,  it  is 
designed  to  achieve  a  legitimate  Federal 
purpose  and  is  carefully  crafted  to  limit 
its  effects  to  those  necessary  to  achieve 
that  end.  In  these  circumstances,  the 
Department  believes  that  the  Order 
imposes  no  bar  to  implementation  of  the 
rule.  For  these  reasons  as  well,  the 
General  Counsel  has  determined  that 
the  rule's  federalism  implications  are 
not  sufficiently  significant  to  warrant 
preparation  of  a  Federalism  Assessment 
under  section  6(b]  of  the  Order. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has  determined 
that  this  rule  does  not  have  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 


the  Order.  The  rule  involves  litigation 
reporting  and  related  requirements:  any 
effect  on  the  family  would  likely  be 
indirect  and  insignificant. 

Semiannual  Agenda  of  Regulations 

This  rule  is  listed  in  the  Department’s 
semiannual  agenda  of  regulations 
published  on  April  25, 1988  (53  FR 
13854),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act  at  49  FR 
15960. 

Information  Collection  Requirements 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1980.  Sections  18.10, 
905.510, 1820,  905.520, 18.25  and  905.525 
of  this  proposed  rule  have  been 
determined  by  the  Department  to 
contain  collection  of  information 
requirements.  Information  on  these 
requirements  is  provided  as  follows: 


Tabulation  of  Annual  Reporting  Burden  Proposed  Rule— Litigation  Reporting  and  Related  Requirements  for  Certain 

Recipients  of  HUD  Assistance 


Description  of  information  collection 

Section  of  24  CFR 
Affected 

Number  of 
respondents 

Number  of 
responses 
per 

respondent 

Total  annual 
responses 

Hours  per 
response 

Total  hours 

Litigation  Reporting  Requirements  (Reporting  at  HUD's  request) . 

18.10(a),  905.510(a) 

410 

2.0 

820 

1.5 

1230 

Required  Reporting . 

18.10(b).  905.510(b) 

760 

2.0 

1520 

1.4 

2128 

Additional  Reports . 

18.10(0,  905.510(c) 

480 

1.3 

624 

1.5 

936 

Approval  of  Affirmative  and  Defensive  Litigation  (including  Settle- 

1820(a),  905.520(a) 

407 

2.5 

1017 

4.4 

4474 

ments  and  Appeals). 

Approval  of  Detensive  Litigation  Services . 

18.20(c),  905.520(c) 

420 

1.5 

630 

2.5 

1575 

Approval  of  Disposition  of  Liability  Clainrs . 

18.25(a),  905.25 

260 

2.0 

520 

2.0 

1040 

Total  Annual  Burden . 

11,383 

List  of  Subjects 
24  CFR  Part  18 

Litigation  reporting.  Approval  of 
defensive  litigation  and  claims  not 
involving  litigation.  Use  of  federally 
related  funds  to  prosecute  claims 
against  the  United  States. 

24  CFR  Part  905 

Grant  programs:  housing  and 
community  development.  Grant 
programs:  Indians,  Indians,  Loan 
programs:  Indians,  Low-  and  moderate- 
income  housing.  Public  housing, 
Homeownership. 

24  CFR  Part  990 

Grant  programs:  housing  and 
community  development,  Low-  and 
moderate-income  housing.  Public 
housing. 

Accordingly,  24  CFR  would  be  revised 
to  read  as  follows: 


1.  A  new  Part  18  would  be  added  to 
title  24,  Code  of  Federal  Regulations,  to 
read  as  follows: 

PART  18— LITIGATION 
REQUIREMENTS  FOR  CERTAIN 
RECIPIENTS  OF  HUD  ASSISTANCE 

Subpart  A— General 

Sec. 

18.1  Summary  and  purpose. 

18.3  Applicability 
18.5  Definitions. 

Subpart  B — Requirements  for  Recipients  of 
HUD  Assistance,  Including  PHAs 

18.10  Litigation  reporting  requirements. 

18.15  Litigation  against  the  United  States. 

Subpart  C— Special  Requirements  for  PHAs 

18.20  Defensive  litigation  and  settlements. 
18.25  Approval  of  disposition  of  liability 
claims  not  involving  litigation. 

Authority:  For  public  housing  programs 
tmder  title  I  of  the  United  States  Housing  Act 
of  1937,  secs.  3, 4,  5, 6, 8, 9. 14,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a,  1437b, 


1437c,  1437d,  1437f,  1437g,  14377);  for  the 
Section  202  program  of  Housing  for  the 
Elderly  or  Handicapped,  sec.  202,  Housing 
Act  of  1959  (12  U.S.C.  1701q);  for  the  Rent 
Supplement  program,  sec.  101,  Housing  and 
Urban  Development  Act  of  1965  (12  U.S.C. 
1701s);  for  the  Flexible  Subsidy  program,  sec. 
201,  Housing  and  Community  Development 
Amendments  of  1978  (12  U.S.C.  1715z-la);  for 
the  Research  and  Development  program,  sec. 
501,  Housing  and  Urban  Development  Act  of 
1970  (12  U.S.C.  1701Z-1):  sec.  7(d). 

Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d)). 

Subpart  A— General 

§  18.1  Summary  arKf  purpose. 

(a)  Summary.  This  part  specifies  the 
litigation  reporting  and  related 
requirements  that  apply  to  recipients  of 
HUD  assistance  under  certain  programs 
administered  by  the  Department  of 
Housing  and  Urban  Development.  It  sets 
forth  the  circumstances  in  which  these 
recipients  must  report  their  litigation 
activity  to  HUD,  and  prohibits  them 
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from  using  HUD  assistance  and  related 
funds  to  pay  the  costs  of  litigation 
against  the  United  States.  The  part  also 
specifies  the  conditions  ondor  which 
Pnblic  Housing  Agencies  (PHAs)  must 
obtain  advance  HUD  ai^roval  to 
initiate  or  defend  a  r.l«im  in  litigation 
and  to  dispose  of  certain  liability  claims 
that  do  not  involve  litigation. 

(b)  Purpose.  (1)  The  purpose  of  this 
part  is  to  ensure  that  recipients  of  HUD 
assistance  provide  HUD  with  timely  and 
meaningful  information  oh  litigation  and 
related  matters  that  may  result  in  the 
need  for  additional  HUD  assistance, 
while  at  the  same  time  according  these 
recipients  as  mudi  autonomy  as 
possiUe  to  plan  and  execute  dieir 
litigation  activities.  HUD  regulation 
un^r  this  part  is  hmited  to  situations  in 
which  HUD  has  a  clear  and  direct 
financial  stake  in  the  omduct  and 
outcome  of  the  litigaticm.  When  HUD 
does  regulate,  the  conduct  of  redixents' 
litigation  is  affected  only  to  die  extent 
necessary  to  accomplish  the  Federal 
purpose  involved. 

(2)  This  part  is  also  designed  to 
prohibit  recipients  of  HUD  assistance 
from  using  tl^  assistance  and  related 
funds  to  litigate  against  the  United 
States.  For  PHAs  that  own  or  operate 
public  housing  under  title  I  of  tlto  United 
States  Housing  Act  of  1937  or  that 
administer  assistance  imder  section  8  of 
the  Act,  this  prohibition  tracks  existing 
regulatory  audiority.  (See  24  CFR 
85JZ2(b),  incorporating  section  B.  16.  of 
Attachment  B  to  OMB  Circular  A-87. 
published  at  46  FR  9548, 9552  (1981), 
prohibiting  State  and  local  governments, 
and  agencies  and  instrumentalities 
thereof,  firom  using  the  proceeds  of 
Federal  grants,  contracts,  and  odier 
agreements  to  pay  for  the  imisecutioB  of 
claims  against  die  Federal  government.) 
Extendii^  this  prohibition  to  the  other 
recipients  of  HUD  assistance  covered  by 
this  part  not  only  prevents  the 
impropriety  of  permitting  federally 
related  funds  to  be  used  in  litigation 
against  the  Federal  govmunent.  but  d 
also  misures  that  this  assistance  is  used 
as  it  was  originally  intended;  To  b^^t 
program  beneficiaries. 

§18.3  AppHcabllity. 

(a)  In  General.  This  part  applies  to 
litigation  involving  recipients  of  HUD 
assistance  (as  pnnrided  by  §|  18.10 
through  18.20).  and  to  liab^ty  claims 
against  PHAs  tfaatdo  not  mvohre. 
litigati(m  (as  provided  by  1 18^25).  that 
are  pending  on.  or  arise  on  or  aft», 
[insert  effKtive  date  of  tins  rule). 

(b)  Indian  Housing  Authoritiee.  24 
Cnt  Part  905,  Solq[>art  B,  contains  the 
litigation  reporting  and  related 
requirements  that  aiqiily  to  Indian 


Housing  Audunities  diat  ovm  or  operate 
Indian  housing  imder  tide  0  of  the 
United  States  Housing  Act  of  1937. 

§18.5  Deflnftioiis. 

Hud  means  the  United  States. 
Department  of  Housing  and  Urban 
DevelopmenL 

Hl/D  assistance  means: 

(a)  Grants,  loans,  or  annual 
contributions  made  available  for  the 
development,  operation,  or 
modernization  of  public  housing  under 
tide  I  of  the  United  States  Housing  Act 
of  1937  (sections  4,  5,  6, 9,  and  14  of  the 
Act  (42  U.S.C.  1437b,  1437c,  1437d,  1437g, 
and  14371;  24  CFR  Parts  941, 968.  and 
990)). 

(b)  Aimual  ccmtribotions  made 
available  for  assistance  under  section  8 
oi  the  United  States  Housing  Act  of  1937 
(42  U.S.C  1437f;  24  CFR  Parts  880 
through  884  and  887. 

(c)  Loans  made  available  fc»  housii^ 
lor  the  elderiy  or  handicapped  under 
section  202  of  the  Housing  Act  of  1959 
(12  U.S.C.  1701q:  24  CFR  Part  885). 

(d)  Rent  supplmnents  made  available 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965  (12 
U.S.a  1701s;  24  CFR  part  215). 

(e)  Grants  or  loans  made  available 
rmdCT  the  Flexible  Subsidy  |»ogt‘aro 
under  section  201  of  the  Houmng  and 
Community  Developmmit  Amendments 
of  1978  (12  U.S.C.  1715z-la;  24  CFR  Part 
219). 

(f)  Grants  or  cooperative  agreements 
made  available  for  research  and 
development  under  section  501  of  the 
Housing  and  Urban  Development  Act  of 
1970  (12  U.S.C  1701Z-1). 

Indian  Housing  Authority  (IHA) 
means  any  entity  that: 

(a)  Is  autlumzed  to  engage  assist  m 
the  development  or  operation  of  lower 
income  housing  for  Indieuis;  and 

(b)  Is  established: 

(1)  By  exercise  ol  the  power  ctf  self- 
govemmmit  cd  an  IncUan  tribe 
independent  of  State  law;  or 

(2)  By  operation  of  State  law 
providing  specifically  for  housing 
authorities  for  Indiai^  including 
regional  housing  authorities  in  ^  State 
of  Alaska. 

Litigation  means  any  civil  action  at 
law  or  any  proceeding  in  equity, 
including  any  appeal  or  settlement  in 
such  an  action  or  proceeding.  The  term 
includes  administrative  proceedings 
(sudi  as  bmdmg  srbitratkHi),  butrfoes 
not  include  criminal  proceedings  or 
routine  eviction  matters. 

Period  of  HUD  assistance  means  tiie 
time  period  during  which  the  following 
agreements  remain  in  effect; 

(a)  For  the  pid>lic  housing  and  Section 
8  imigrams,  the  annual  contributions 


ccmtract  under  title  I  of  the  United 
States  Housing  Act  (rf  1937. 

(b)  Few  the  Rent  Supplmnent  program, 
the  assistance  ccmtract. 

(c)  For  the  Section  202  program  of 
Housing  for  the  Elderly  or  Handicaiq[)ed 
and  the  Flexible  Subsidy  program,  the 
loan  agreement 

(d)  For  the  Researdi  and  Developsoent 
program,  the  grant  agreement  or 
cooperative  agreement 

Program  income  (a)  means  income 
that 

(1)  A  recipimt  of  HUD  assistance 
receives; 

(2)  Is  derived  freun  any  source;  and 

(3)  Must  be  used  for  specific  purposes 
relating  to  the  assistance. 

(b)  Examples  of  program  income 
include  (but  are  not  limited  to): 

(1)  For  the  Section  8  program, 
adntinistrative  fees,  operating  reserves, 
and  investment  income. 

(2)  For  the  Public  Housing  program, 
rental  income,  investment  income,  and 
other  inccHne  that  is  taken  into  account 
in  determining  operating  subsidy 
amounts  under  section  9  of  the  United 
States  Housing  Act  of  1937  (24  CFR  Part 
990),  and  operating  reserves. 

(c)  Examples  of  items  that  are  not 
(xmsidered  program  income  include  (but 
are  not  limited  to): 

(1)  For  the  Public  Housing  program, 
donations,  bond  proceeds,  State  or  local 
government  payments,  and  income  from 
non-HUD  programs. 

(2)  Housing  Assistance  Payments 
made  to  housing  owners  under  the 
Section  8  program. 

(3)  Syndication  proceeds  in 
connection  with  tte  Section  8  program. 

(d)  The  definition  of  program  income 
in  24  CFR  85.25  does  not  apply  to  the 
term  used  in  this  part. 

Public  Housing  Agency  (PHA)  means 
any  State,  county,  municipality,  or  other 
governmental  entity  or  public  body  (or 
agency  or  instrumentahty)  that  is 
authorized  to  engage  in  or  assist  in  tiie 
development  or  operation  of  housing  for 
lower  income  families. 

Recipient  of  HUD  assistance  means 
the  following  persons  or  mtities  that 
receive  HUD  assistance: 

(a)  mAs  in  the  Public  Housing 
program. 

(b)  Project  owners  and  (as 
appropriate)  PHAs,  and  PHA  contract 
administrators,  in  the  project-based 
Section  8  programs  (24  Cre  Parts  880,~ 
881, 883, 884,  and  886). 

(c)  PHAs  and  IHAs  in  the  Housing 
Certificate  and  Moderate  Rehabilitation 
progams  (24  CFR  Part  882),  and  in  the 
Housing  Voucher  program  (24  CFR  Part 
887), 
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(d)  Persons  or  entities  receiving 
assistance  under  the  Research  and 
Development  program. 

Threatened  lit^ation  means  any 
communication,  oral  or  written, 
announcing  an  intention  to  institate 
litigati<»i. 

Subpart  B— Requiremenlafor 
Recipients  of  HUD  Assistance, 
inciuding  PHAs 

§  18.10  LMgatlon  reporting  requirements. 

(a)  Reporting  at  HUD’s  request.  At 
HUD’s  request,  each  recipient  of  HUD 
assistance  must  report  to  HUD  during 
the  period  of  HUD  assistance  on  any 
litigation  to  which  the  recipient  is  a 
party  or  that  is  threatened  against  the 
recipient,  if  the  litigation  or  threatened 
litigation  invcdves  a  program,  project  or 
activity  assisted  with  HUD  assistance  or 
program  income. 

(bj  Required  reporting.  (1)  Whether  or 
not  HUD  has  requested  a  report  under 
paragraph  (a)  of  this  section,  each 
recipient  of  HUD  assistance  must  report 
to  HUD  during  the  period  of  HUD 
assistance  on  any  litigation  to  which  the 
recipient  is  a  party  or  that  is  threatened 
against  the  recipient,  if: 

(1)  The  Ktigation  or  threatened 
litigation  involves  a  program,  project,  at 
activity  assisted  with  HUD  assistance  or 
program  income;  and 

(ii)  It  appears  Hkdy  that  the  litigation 
or  threatened  litigation  (if  commenced) 
will  necessitate  the  use  of  additional 
HUD  assistance  or  program  income  in 
connection  with: 

(A)  The  litigation  [e.g.,  to  satisfy  a 
judgment,  or  to  pay  the  costs  of  a 
settlement  or  the  costs  of  litigation);  or 

(B)  The  program,  j^oject  or  activity 
involved  in  tlm  litigatioa 

(2)  The  report  required  by  paragraph 

(b)(l}  of  this  section  must  Im  made  at  the 
earliest  practicable  point  during  the  time 
that  the  litigation  is  pending  or 
threatened  in  which  the  criterion 
specified  in  paragrafdi  (bKlK”)  of  ihis 
section  is  met. 

(c)  Additional  reports.  If  a  recijnent  of 
HUD  assistance  is  required  to  report  to 
HUD  under  paragraph  (a)  or  (b)  of  this 
section.  HUD  may  request  sudi 
additional  reports  during  the  period  of 
HUD  assistance  covering  such  time 
while  the  litigation  is  pending  or 
threatened  as  HUD  deems  appropriate. 

(d)  Manner  of  reports.  HUD  will 
determine  the  form,  content,  frequency, 
and  timing  of  reports  required  uiider 
paragraphs  (a)  and  (bj  of  this  section. 

§18.15  LiOgallon  against  tbe  United 
States. 

(a)  Prohibition  of  litigation.  (1)  State 
and  local  governments.  The  cost 


piinciide  governing  the  use  of  Federal 
funds  to  pay  kitigatioii  costs  in 
connection  with  the  hUgation  of  claims 
against  the  Federal  government  that  is 
contained  in  24  CFR  8522  (incorporating 
section  B.15  of  OMB  Qrcular 
apices  to: 

(1)  I^lAs  in  the  Public  Housing 
program. 

(ii)  PHAs,  and  PHA  contract 
administrators,  in  the  project-based 
Section  8  programs  (24  CTO  Parts  880, 
881, 883,  884.  and  888). 

(iii)  PHAs  and  IHAs  m  die  Housing 
Certificate  and  Moderate  Rebabihtation 
program  (24  QK  Part  882),  and  in  the 
Housing  Voucher  {nogram  (24  CFR  Part 
887). 

(2)  Other  recipients  of  HUD 
assistance.  A  reciiuent  of  HUD 
assistance,  other  than  a  recipient 
referred  to  in  p€iTagra|;di  (aXl)  of  this 
section,  may  not  use  HUD  assistance  or 
program  income  to  pay  its  litigation 
costs  to  pursue  a  claim  against  the 
United  States  or  to  defend  a  claim 
(mrsued  by  the  Ihrited  States. 

(b)  Definitions.  For  ptvposes  of  this 
section: 

(1)  ‘*HUD  assistance”  does  not  include 
Housing  Assistance  Payments  made  to 
housing  owners  under  the  Section  8 
program. 

(2)  The  term  ‘*Iitigaticm  costs”  includes 
items  sudi  as  attorneys’  and  witness’ 
fees  and  court  costs. 

Subpart  C— Special  Requhremenls  for 
PHAa 

§  1820  Defensive  litigation  and 
settlements. 

(a)  Approval  of  litigation.  (1)  Each 
PHA  must  obtain  advance  HUD 
approval  during  the  period  HUD 
assistance  to  initiate  or  defend  a  claim 
in  litigation  (tnclnding  settlements  and 
appeals),  if; 

(1)  The  litigatitHi  involves  a  imgram, 
project,  or  activity  assisted  with  HUD 
asmstance  or  i^ogram  income;  and 

(ii)  It  appears  likely  that  the  litigatioa 
will  necessitate  the  use  of  additkn^ 
HUD  assistance  or  isro^am  income  in 
connection  with: 

(A)  The  litigation  itself  (e.g.,  to  satisfy 
a  judgment  or  to  pay  the  costs  (rf 
litigation)  or  the  settlement:  or 

(B)  The  program,  project,  or  activity 
involved  in  the  litigation. 

(2)  Recipients  of  HUD  assistance  must 
seek  the  approval  required  by  paragraph 
(a)(1)  of  this  section  at  any  stage  before 
or  during  the  litigation  in  which  die 
criterion  specih^  in  paragrtqib  (a)(lKii) 
of  this  sectkm  is  met. 

(b)  Standards  for  approving  litigation. 
HUD  will  grant  the  approval  referred  to 
in  paragraph  (a)  of  this  section,  unless 


HUD  determines,  based  oo  the  facts  and 
circamstances  before  it.  that  approval 
woidd  not  be  cost-bcncficiaL  b  making 
this  determination,  HUD  will  take  hrto 
account  factors  such  as  die  amount  in 
controversy  in  the  litigation;  the  ideefy 
amount  of  a  judgment  for  or  against  ^ 
PHA  (as  appropriate);  the  anticipated 
litigati(»  costs,  including  contracts  for 
litigation  services;  the  likely  amount  of 
any  HUD  financial  exposure;  the 
likelihood  of  die  PHA  position 
prevaiHng  in  the  trial  court  or  on  appeal; 
and  the  likelihood  of  reaching  a 
settlement,  including  the  likely 
settlement  amount  and  any  savings  in 
litigation  costs  if  the  matter  is  settled. 

(c)  Litigation  services.  If  HUD 
approval  is  required  to  initiate  or  defend 
a  claim  in  litigation  under  paragraph  (a) 
of  this  seedem,  the  PHA  must  request 
HUD  approval  of  any  ccmtract  for 
litigation  services  with  respect  to  the 
litigation,  if  the  PHA  selects  the  legal 
counsel  to  be  retained. 

(d)  Standards  for  approving  litigation 
services.  HUD  wiH  grant  the  approval 
referred  to  in  paragraph  (c)  of  this 
secticHi,  unless  HUD  determines  that  the 
legal  counsel  retained,  or  proposed  to  be 
retained,  by  the  PHA  would  have  a 
conflict  of  interest,  or  would  otherwise 
be  subject  to  disqualification  under 
appl;..able  requirements  for  attorney 
professional  responsibility:  or  on  the 
basis  of  the  fees  and  costs  paid  to 
couDsel  for  similar  work  in  the  same 
area,  the  proposed  fees  and  costs  are 
unreasonable. 

(e)  Withdrawal  of  approval  HUD  may 
withdraw  any  approval  provided  under 
paragraph  (a)  or  (c)  of  this  section  at 
any  stage  of  die  htigation  at  vdiidi  HUD 
determines  that  the  n-IA’s  position  in 
the  litigation,  or  the  litigation  services 
contract,  does  not  meet  the  standards 
for  approval  specified  in  paragraph  (b) 
or  (d)  of  this  section,  respectively. 

§  1825  Approval  of  disposition  of  UabOity 
claims  not  involving  litigation. 

(a)  Approval  of  disposition  of  liability 
claims.  Each  PHA  must  obtain  HUD 
apiNTOval  oi  its  proposed  dispositkm  di  a 
lial^ty  claim  that  does  not  involve 
litigation  when: 

(1)  The  claim  is  filed,  if  the  PHA  does 
not  have  liaMity  insurance  coverage  or 
is  self-insured;  or 

(2)  A  claim,  by  Hself  or  taken  together 
with  all  other  outstanding  claims  against 
the  PHA,  exceeds  its  liability  insurance 
coverage  or  the  amount  availaMe  to  pay 
liability  daims  from  any  self-insurance 
reserve  fund  diat  the  PHA  maintains. 

(b)  Standards  for  approval  HUD  will 
grant  the  approval  referred  to  in 
paragraph  (a)  of  this  section,  unless 
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paragraph  (a)  of  this  section,  each  IHA 
must  report  to  HUD  during  the  period  of 
HUD  assistance  on  any  litigation  to 
which  the  IHA  is  a  party  or  that  is 
threatened  against  the  IHA,  if: 

(1)  The  litigation  or  threatened 
litigation  involves  a  program,  project,  or 
activity  assisted  with  HUD  assistance  or 
program  income;  and 

(ii)  It  appears  likely  that  the  litigation 
or  threatened  litigation  (if  commenced] 
will  necessitate  the  use  of  additional 
HUD  assistance  or  program  in 
connection  with: 

(A)  The  litigation  [e.g.,  to  satisfy  a 
judgment,  or  to  pay  the  costs  of  a 
settlement  or  the  costs  of  litigation);  or 

(B)  The  program,  project,  or  activity 
involved  in  the  litigation. 

(2)  The  report  required  by  paragraph 

(b](l]  of  this  section  must  be  made  at  the 
earliest  practicable  point  during  the  time 
that  the  litigation  is  pending  or 
threatened  in  which  the  criterion 
specified  in  paragraph  (b)(l)(ii)  of  this 
section  is  met. 

(c)  Additional  reports.  If  an  IHA  is 
required  to  report  to  HUD  under 
paragraph  (a)  or  (b)  of  this  section,  HUD 
may  request  such  additional  reports 
during  the  period  of  HUD  assistance 
covering  such  time  while  the  litigation  is 
pending  or  threatened  as  HUD  deems 
appropriate. 

(d)  Manner  of  reports.  HUD  will 
determine  the  form,  content,  frequency, 
and  timing  of  reports  required  under 
paragraphs  (a)  and  (b)  of  this  section. 

§  905.5 1 5  Litigation  against  the  United 
States. 

(a)  Prohibition  of  litigation.  (1) 
Federally  recognized  Indian  tribal 
governments.  The  cost  principle 
governing  the  use  of  Federal  funds  to 
pay  for  litigation  costs  in  connection 
with  the  litigation  of  claims  against  the 
Federal  government  that  is  contained  in 
24  CFR  85.22  (incorporating  section  B.16. 
of  OMB  Circular  A-87)  applies  to  IHAs 
acting  on  behalf  of  federally  recognized 
Indian  tribal  governments. 

(2)  Other  Indian  tribal  governments. 
An  IHA,  other  than  an  IHA  referred  to 
in  paragraph  (a)(1)  of  this  section,  may 
not  use  HUD  assistance  or  program 
income  to  pay  its  litigation  costs  to 
pursue  a  claim  against  the  United  States 
or  to  defend  a  claim  pursued  by  the 
United  States. 

(b)  Definition.  For  purposes  of 
paragraph  (a)  of  this  section,  the  term 
“litigation  costs”  includes  items  such  as 
attorneys*  and  witness’  fees  and  court 
costs. 

§  905.520  Approval  of  litigation. 

(a)  Affirmative  and  defensive 
litigation.  (1)  Each  IHA  must  obtain 


advance  HUD  approval  during  the 
period  of  HUD  assistance  to  initiate  or 
defend  a  claim  in  litigation  (including 
settlements  and  appeals),  if: 

(1)  The  litigation  involves  a  program, 
project,  or  activity  assisted  with  HUD 
assistance  or  program  income:  and 

(ii)  It  appears  likely  that  the  litigation 
will  necessitate  the  use  of  additional 
HUD  assistance  or  program  income  in 
connection  with: 

(A)  The  litigation  itself  [e.g.,  to  satisfy 
a  judgment  or  to  pay  the  costs  of 
litigation)  or  the  settlement;  or 

(B)  The  program,  project,  or  activity 
involved  in  the  litigation. 

(2)  The  MA  must  seek  the  approval 
required  by  paragraph  (a)(l]  of  this 
section  at  any  stage  before  or  during  the 
litigation  in  which  the  criterion  specified 
in  paragraph  (a)(l](ii]  of  this  section  is 
met. 

(b)  Standards  for  litigation.  HUD  will 
grant  the  approval  referred  to  a 
paragraph  (a)  of  this  section,  unless 
HUD  determines,  based  on  the  facts  and 
circumstances  before  it,  that  approval 
would  not  be  cost-beneficial.  In  making 
this  determination,  HUD  will  take  into 
account  factors  such  as  the  amount  in 
controversey  in  the  litigation;  the  likely 
amount  of  a  judgment  for  or  against  the 
IHA;  the  anticipated  litigation  costs, 
including  contracts  for  litigation 
services;  the  likely  amount  of  any  HUD 
financial  exposure;  the  likelihood  of  the 
IHA  position  prevailing  in  the  trial  court 
or  on  appeal;  and  the  likelihood  df 
reaching  a  settlement,  including  the 
likely  settlement  amount  and  any 
savings  in  litigation  costs  if  the  matter  is 
settled. 

(c)  Litigation  services.  If  HUD 
approval  is  required  to  initiate  or  defend 
a  claim  in  litigation  imder  paragraph  (a) 
of  this  section,  the  IHA  must  request 
HUD  approval  of  any  contract  for 
litigation  services  with  respect  to  the 
litigation,  if  the  IHA  selects  the  legal 
coimsel  to  be  retained. 

(d)  Standards  for  approving  litigation 
services.  HUD  will  grant  the  approval 
referred  to  in  paragraph  (c)  of  this 
section,  unless  HUD  determines  that  the 
legal  counsel  retained,  or  proposed  to  be 
retained,  by  the  IHA  would  have  a 
conflict  of  interest,  or  would  otherwise 
be  subject  to  disqualification  under 
applicable  requirements  for  attorney 
professional  responsibility;  or  on  the 
basis  of  the  fees  and  costs  paid  to 
counsel  of  similar  experience  for  similar 
work  in  the  same  area,  the  proposed 
fees  and  costs  are  unreasonable. 

(e)  Withdrawal  of  approval.  HUD  may 
withdraw  ary  approval  provided  under 
paragraph  (a)  or  (c)  of  this  section  at 
any  stage  of  the  litigation  at  which  HUD 
determines  that  the  IHA's  position  in  the 


litigation,  or  the  fitigatian  slices 
contract,  does  not  meet  the  standards 
for  approval  specified  in  paragraph  (b) 
or  (d)  cl  this  section,  respectively. 

$905,525  Approval  of  disposition  of 
liability  efabna  not  bivoivbig  Itigation. 

(a)  Approval  of  disposition  of  liability 
claims.  Each  IHA  must  obtain  HUD 
approval  of  its  proposed  disposition  of  a 
liability  claim  that  does  not  involve 
litigation  when: 

(1)  The  claim  is  filed,  if  the  IHA  does 
not  have  liability  insurance  coverage  or 
is  self-insured;  or 

(2)  A  claim,  by  itself  or  taken  together 
with  all  other  outstanding  claims  against 
the  IHA,  exceeds  its  liability  insurance 
coverage  or  the  amount  available  to  pay 
liability  claims  from  any  self-insurance 
reserve  fund  that  the  IHA  maintains. 

(b)  Standards  for  approval.  HUD  will 
grant  the  approval  referred  to  in 
paragraph  (a)  of  this  section,  unless 
HUD  determines,  based  on  the  facts  and 
circumstances  before  it,  that  approval 
would  not  be  cost-beneficial.  In  making 
this  determination,  HUD  will  take  into 
account  factors  such  as  the  amount  of 
the  liability  claim;  the  likely  amount  of  a 
settlement;  the  extent  of  the  potential 
Federal  financial  exposure;  and  whether 
it  is  preferable  to  litigate  the  claim, 
rather  than  settle  it. 

(c)  Withdrawal  of  approval.  HUD  may 
withdraw  any  approval  provided  under 
paragraph  (a)  of  this  section  at  any  point 
at  which  HUD  determines  that  the 
proposed  disposition  of  the  liability 
claim  does  not  meet  the  standards  for 
approval  specified  in  paragraph  (b)  of 
this  section. 

PART  990~ANNUAL  CONTRIBUTIONS 
FOR  OPERATING  SUBSIDY 

4.  The  authority  citation  for  24  CFR 
Part  990  would  be  revised  to  read  as 
follows: 

Authority:  Sec.  9,  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437(g)):  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3565(d)). 

5.  In  §  990.110,  a  new  paragraph  (f) 
would  be  added,  to  read  as  follows: 

§990.110  Adjustments. 

*  *  *  «  * 

(f)  Adjustments  for  violation  of 
litigation  reporting  and  related 
requirements.  HUD  may  make  a 
downward  adjustment  in  the  amount  of 
the  PHA’s  operating  subsidy,  to  the 
extent  HUD  determines  that  the  PHA’s 
failure  to  comply  with  the  requirements 
of  24  CFR  18.15, 18.20,  and  18.25,  or 
§§905.515,  905.520,  and  905.525,  as 
appropriate,  resulted  in  a  diminution,  or 
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additional  use,  of  HUD  assistance  or 
program  income  (as  these  terms  are 
defined  in  §  S  18.5  and  905.505).  Any 
adjustment  under  this  paragraph  will  be 
made  in  the  PHA’s  next  Fiscal  Year, 
except  that  if  an  adjustment  would 
cause  a  severe  financial  hardship  on  the 
PHA,  the  HUD  Field  Office  may 
establish  a  recovery  schedule  that 
represents  the  minimum  number  of 
years  needed  for  repayment. 

Date:  October  19, 1988. 

Samuel  R.  Pierce,  )r.. 

Secretary. 
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